Wonders do not confuse. We call them that And close the matter there. But common things surprise us. They accept the names we give with calm, and keep them. Easy-breathing then We brave our next small business. Well, behind Our backs they alter. How were we to know.' Gwendolyn Brooks
INTRODUCTION
I was a Special Assistant United States Attorney in the District of Columbia in 1990. I prosecuted people accused of misdemeanor crimes, mainly the drug and gun cases that overwhelm the local courts of most American cities. 3 As a federal prosecutor, I represented the United States of America and used that power to put people, mainly African-American men, in prison. I am also an African-American man. While at the U.S. Attorney's office, I made two discoveries that profoundly changed the way I viewed my work as a prosecutor and my responsibilities as a black person.
The first discovery occurred during a training session for new Assistants conducted by experienced prosecutors. We rookies were informed that we would lose many of our cases, despite having persuaded a jury beyond a reasonable doubt that the defendant was guilty. We would lose because some black jurors would refuse to convict black defendants who they knew were guilty.
The second discovery was related to the first, but was even more unsettling. It occurred during the trial of Marion Barry, then the second-term mayor of the District of Columbia. Barry was being prosecuted by my office for drug possession and perjury. I learned, to my surprise, that some of my fellow African-American prosecutors hoped that the mayor would be acquitted, despite the fact that he was obviously guilty of at least one of the charges-he had smoked cocaine on FBI videotape. 4 These black prosecutors wanted their office to lose its case because they believed that the prosecution of Barry was racist.
Federal prosecutors in the nation's capital hear many rumors about prominent officials engaging in illegal conduct, including drug use. Some African-American prosecutors wondered why, of all those people, the government chose to "set up" the most famous black politician in Washington, D.C. 5 They also asked themselves why, if crack is so dangerous, the FBI had allowed the mayor to smoke it. Some members of the predominantly black jury must have had similar concerns: They convicted the mayor of only one count of a fourteen-count indictment, despite the trial judge's assessment that he had "'never seen a stronger government case.' 6 Some African-American prosecutors thought that the jury, in rendering its verdict, jabbed its black thumb in the face of a racist prosecution, and that idea made those prosecutors glad.
As such reactions suggest, lawyers and judges-increasingly perceive that some African-American jurors vote to acquit black defendants for racial reasons, 7 a decision sometimes expressed as the juror's desire not to send yet another black man to jail. 8 This Essay examines the question of what role race should play in black jurors' decisions to acquit defendants in criminal cases. Specifically, I consider trials that include both African-American defendants and African-American jurors. I argue that the race of a black defendant is sometimes a legally and morally appropriate factor for jurors to consider in reaching a verdict of not guilty or for an individual juror to consider in refusing to vote for conviction. 9 My thesis is that, for pragmatic and political reasons, the black community is better off when some nonviolent lawbreakers remain in the community rather than go to prison. The decision as to what kind of conduct by AfricanAmericans ought to be punished is better made by African-Americans themselves, based on the costs and benefits to their community, than by the traditional criminal justice process, which is controlled by white lawmakers and white law enforcers. Legally, the doctrine of jury nullification gives the power to make this decision to African-American jurors who sit in judgment of African-American defendants. Considering the costs of law enforcement to the black community and the failure of white lawmakers to devise significant nonincarcerative responses to black antisocial conduct, it is the moral responsibility of black jurors to emancipate some guilty black outlaws.
Part I of this Essay describes two criminal cases in the District of Columbia in which judges feared that defendants or their lawyers were sending race-conscious, "forbidden" messages to black jurors and attempted to regulate those messages. I suggest that the judicial and public responses to those cases signal a dangerous reluctance among many Americans to engage in meaningful discourse about the relationship between race and crime. In Part II, I describe racial critiques of the criminal justice system. I then examine the evolution of 7. Cf. Mark Curriden, Blowing Smoke, A.B.A. J., Oct. 1995, at 56, 59 ("As in the Simpson case, race has become the most popular way of setting an underlying tone to grab the sympathy of black jurors and possibly the guilt of white jurors, say judges and lawyers.").
8. See Apr. 22, 1990 , at Al (quoting letter to court from anonymous juror following acquittal in murder case saying that "most of the jury believed [the defendant] was guilty, but bowed to holdouts who 'didn't want to send anymore Young Black Men to Jail"'). But cf. Dan Snodderly, WIhen 12 Strangers Came Together, WASH. POST, May 10, 1994, at A16
(reporting experience of letter-to-editor writer on jury where several jurors held "concern that so many young black men were in prison and that the judicial system did not seem fair to young blacks ... but no one argued for acquittal on that basis").
9. An acquittal on this basis would be jury nullification. Although most American jurisdictions require a unanimous verdict, and a single juror's vote for acquittal would not itself free the defendant, such a vote would prevent conviction. The prosecution would then have the option of either retrying the case or dismissing it. the doctrine of jury nullification and suggest, in light of this doctrine, that racial considerations by African-American jurors are legally and morally right. Part Ill proposes a framework for analysis of the kind of criminal cases involving black defendants in which jury nullification is appropriate, and considers some of the concerns that implementation of the proposal raises.
My goal is the subversion of American criminal justice, at least as it now exists. Through jury nullification, I want to dismantle the master's house with the master's tools.' 0 My intent, however, is not purely destructive; this project is also constructive, because I hope that the destruction of the status quo will not lead to anarchy, but rather to the implementation of certain noncriminal ways of addressing antisocial conduct. Criminal conduct among AfricanAmericans is often a predictable reaction to oppression. Sometimes black crime is a symptom of internalized white supremacy; other times it is a reasonable response to the racial and economic subordination every African-American faces every day. Punishing black people for the fruits of racism is wrong if that punishment is premised on the idea that it is the black criminal's "just deserts." Hence, the new paradigm of justice that I suggest in Part III rejects punishment for the sake of retribution and endorses it, with qualifications, for the ends of deterrence and incapacitation.
In a sense, this Essay simply may argue for the return of rehabilitation as the purpose of American criminal justice, but a rehabilitation that begins with the white-supremacist beliefs that poison the minds of us all-you, me, and the black criminal. I wish that black people had the power to end racial oppression right now. African-Americans can prevent the application of one particularly destructive instrument of white supremacy-American criminal justice-to some African-American people, and this they can do immediately. I hope that this Essay makes the case for why and how they should." that some white people choose to exercise their power to vote-at the ballot box or in the jury box-is irrelevant to how black people should exercise that same power. Indeed, some commentators have noted a disturbing double standard in the analysis of the appropriateness of nullification, depending upon which group is engaging in it. See, e.g., Curriden, supra note 7, at 59 ("'Nobody cared... [when] for 200 years, white people got off on criminal charges [in violent crimes against blacks by] raising the issue of race and seeking jury nullification. These people only started caring when black people started doing the same thing to get off."' (quoting New York City lawyer and political activist Ronald Kuby)). While I think that Kuby overstates the case-many liberals did care about jury nullification by Southern whites in cases of violent crimes against blacks-I am also concerned about the racial implications of recent critiques of jury nullification.
12. The phrase is taken from CORNELL WEST, RACE MATrERS (1993) . Lani Guinier has expressed the view that blacks and whites are unable to engage in open discussion with each other about race. See Dale Russakoff, Lani Guinier Is Still Alive and Talking, WASH. POST, Dec. 12, 1993, Magazine, at W14, W16, W32.
disruptive, very likely intimidating, and he is a persona non grata for the [rest] of this case."' 3 Rasheeda Moore then takes the stand.
The next day, the Reverend George Stallings appears at the trial with one of Barry's guest passes in hand. Stallings is a black Roman Catholic priest who, the previous year, received extensive publicity when he accused the Catholic Church of being hopelessly racist, left it, and founded his own church. 24 When Stallings reaches the courtroom, the deputy marshal, following the instructions of the judge, does not let him enter. The judge explains, again outside of the jury's hearing, that Stallings is "'in my judgment, not an ordinary member of the public and his presence would very likely have the same effect as Mr. Farrakhan's."' ' The judge also indicates that there are "'others who fit the same category.' ' 26 Barry's attorney asks for a list of those persons. The judge replies, "'I think you will know them when you see them."' 27 In the wake of these two episodes, the American Civil Liberties Union, representing Barry, Farrakhan, and Stallings, files an emergency appeal of the trial judge's decision. It argues that the judge's refusal to allow Barry's guests to attend the trial violated Barry's Sixth Amendment right to a fair trial and the First Amendment rights of the guests. 28 In response, the judge's attorneys state that the judge excluded Farrakhan and Stallings because their presence in the courtroom would send an "'impermissible message"' of "'intimidation"' and "'racial animosity"' to jurors and witnesses. 2 9 The judge's attorneys argue that the excluded persons' views of the prosecution had been highly publicized and that their appearance at the trial was consistent with Barry's "'publicly avowed strategies of seeking a hung jury and jury nullification."'30 The judge's attorneys argue that Farrakhan and Stallings attended the trial "'not to view the proceedings or to show generalized concern, but instead to send a forbidden message to the jury and witness.' ' The U.S. Court of Appeals for the District of Columbia Circuit rules that Farrakhan and Stallings should have presented their constitutional claims to the trial judge prior to seeking relief in the appellate court. 32 Accordingly, it remands the case back to the trial judge. Because the trial has been halted 23 pending appeal, however, the D.C. Circuit, in light of the "exigent circumstances," lists several "pertinent considerations" for the trial judge on remand. 33 The considerations mainly concern the judge's power to regulate the attendance of those who threaten physically to disrupt a courtroom. 34 The court does note, though, that:
No individual can be wholly excluded from the courtroom merely because he advocates a particular political, legal or religious point of view--even a point of view that the district court or we may regard as antithetical to the fair administration of justice. Nor can an individual be wholly excluded from the courtroom because his presence is thought to send an undesirable message to the jurors except that of physical intimidation."
The trial judge hears the message of the court of appeals. In lieu of resolving Farrakhan and Stallings's constitutional claims, he instead seeks assurances from their attorneys that their clients know how to conduct themselves in a courtroom. 3 6 Indeed, the judge provides the attorneys with his own "special rules" of decorum regarding the trial, stating that "any attempt to communicate with a juror may be punished as criminal contempt of court." ' 37 Farrakhan and Stallings's attorneys assure the court that their clients will act with decorum in the courtroom. 38 The trial continues. The mayor is eventually convicted of one of the indictment's fourteen counts (for perjury), but not of the count in which he smoked the cocaine on videotape. 39
B. The Attorney Who Wore Kente Cloth
It is now June 11, 1992. John T. Harvey, III is an African-American criminal defense attorney who practices in the District of Columbia. Harvey represents a black man who is charged with assault with intent to murder. The 33. Id. at *1.
The pertinent considerations are as follows:
First, the district court has discretion in governing proceedings within the courtroom to prevent both physical intimidation of participants and disruption of the trial.... Second, the district court may exercise its discretion to protect particular witnesses from intimidation or harassment while testifying .... Third, there is no doubt that the district court may exclude an individual who causes a disturbance in the courtroom.... Fourth, the district court's discretion must te exercised consistently with the First and Fifth Amendment rights of individuals to attend criminal trials.... Fifth, in the event someone who poses a threat of physical intimidation to the jurors appears and is excluded, the court need not stop the trial. case is scheduled for arraignment before a white judge. At the arraignment, Harvey wears a business suit and tie, and his jacket is accessorized by a colorful stole made of kente cloth. Kente cloth is a mutltihued woven fabric originally worn by ancient African royalty, and many African-Americans have adopted it as a fashion statement and a symbol of racial pride. 4 " In pretrial proceedings, the judge had warned Harvey that he would not be permitted to wear kente cloth before a jury. According to Harvey, the judge told him that wearing the fabric during a jury trial "'was sending a hidden message to jurors."' The judge had informed Harvey that he had three options: He could refrain from wearing the kente cloth; he could withdraw from the case; or he could agree to try the case before the judge, without a jury. 42 Harvey's client decided to plead guilty. At the June 11 hearing, however, Harvey refuses to enter his client's plea before the judge because he doubts that the judge will be impartial. The judge then removes Harvey from the case, "'not on the basis of [the] kente cloth, but on the basis that [Harvey] will not enter a plea which [his] client wishes to enter."' 43 The same day, another client of Harvey's is scheduled to go to trial, also for assault with intent to kill, before another white judge. During the voir dire, the judge asks if any of the jurors are familiar with Harvey, whose battle with the other judge was well publicized. Four of the potential jurors know of the controversy. "'[T]he concern we think we have here,"' the judge says, is "'that we won't influence a juror improperly.' 44 He also informs them of case law in another jurisdiction suggesting that a court may prevent a Catholic priest from wearing a clerical collar in court. 45 When Harvey asks the judge to inform the potential jurors of contrary cases, the judge refuses. The judge subsequently states: "For the record, Mr. Harvey is black. Aside from the courtroom clerk, he is the only black person who is participating in this trial.... He is wearing a so-called kente cloth around his neck, and he has recently received wide publicity, which I am sure he loves.
"I have wondered with my own conscience whether for me to simply wait for the government or someone else to object is the 40 Ultimately, the judge allows Harvey to wear the cloth, but he suggests that when Harvey submits an attorney fee voucher to him for approval, he might not allow Harvey to be paid for the time the kente cloth issue has consumed. 47 Harvey's client is tried before an all-black jury and is acquitted. 48 
C. The Judicial and Popular Response: Willful Blindness
As described above, the trial judge's attempt to exclude Farrakhan and Stallings from Barry's trial met with disapproval from the D.C. Circuit. In the case of John Harvey, no higher court had occasion to review the judge's prohibition against the kente cloth, 49 but, as discussed below, much of the public reaction to the judge's prohibition was critical. 5° These responses scorned the trial judge's fears that black jurors might acquit on the basis of racial identification rather than the "evidence." The D.C. Circuit and many observers, however, failed to acknowledge the significance of the "forbidden" message. I believe that this failure was deliberate. It reflected an intention to avoid serious consideration of the issue of black jurors acquitting black defendants on the basis of racial identification. Simply put, the D.C. Circuit and some of the public did not want to face the reality that race matters, in general and in jury adjudications of guilt and innocence.
The D.C. Circuit: We Hate Fights
The D.C. Circuit's per curiam opinion discussed the issue before it as though the judge's concern was that Barry's invitees would cause some type of physical disruption. The court listed a series of five "pertinent considerations," 5 ' four of which actually were not pertinent because they involved the physical disruption of courtrooms or physical threats to witnesses. [Vol. 105: 677
Racially Based Jury Nullification
The only relevant consideration was so vague that it was nearly useless: The trial judge must exercise his discretion to exclude people from attending criminal matters "consistently with the First and Fifth Amendment rights of individuals to attend criminal trials." 52 The court's discussion of this consideration is even more ambivalent: No one can be "wholly" excluded from a trial, even if he advocates a point of view that "we may regard as antithetical to the fair administration of justice" or if his presence sends an "undesirable message" to jurors. 53 Because the appellate court did not suggest a procedure for partial exclusion of courtroom spectators, the trial judge's response was to pretend as though he had been concerned all along about physical disruption 54 and subsequently to insist that Farrakhan and Stallings act in accordance with his rules of decorum. 5 In the view of the D.C. Circuit, trial guests should keep their hands and their feet to themselves, but their messages may run amuck. In reality, Farrakhan's and Stallings's manners in the courtroom were an issue created by the appellate court. Ironically, the trial judge's response-the patronizing insistence that Farrakhan and Stallings agree to behave themselves-smacks of racism more than does his initial decision to exclude them from the courtroom.
United States v. Barry suggests that no trial spectator can be barred from a courtroom unless she threatens physically to disrupt the trial. In this respect, the court established a severe restriction on the discretion of judges to control public access to trials. Not all courts have taken this position, however. Two of the few other federal appellate courts that have considered symbolic communication by trial spectators have found it appropriate to regulate this type of communication. In one case, the Ninth Circuit stated that "[w]hen fair trial rights are at significant risk. . . the first amendment rights of trial attendees can and must be curtailed at the courthouse door. ' 56 In another case, the Eleventh Circuit ordered the retrial of a man convicted of the murder of a prison guard, partly because of the presence, at the first trial, of numerous uniformed prison guards. 57 The court was concerned that the guards' presence posed an unacceptable risk of prejudicing the jurors. 58 Significantly, the decisions from the Ninth and Eleventh Circuits involved cases in which the presence of the spectators was not thought to implicate race. 
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The D.C. Circuit is the first appellate court to consider a "forbidden" racial message. 59 My intention in noting this distinction is not to criticize the restrictive standard the D.C. Circuit established; indeed, there are potentially troubling implications of standards that allow trial judges more discretion in terms of which "secret" messages to regulate. 6 1 I suggest, however, that the D.C. Circuit's holding was not mandated by clear constitutional dictates and was not supported by precedent from other federal jurisdictions. Indeed, other appellate courts have considered and regulated the contents of the messages that trial spectators were thought to be sending. Those cases suggest that the D.C. Circuit could have talked about race, and yet it did not.
The Skeptics: What's Race Got to Do with It?
The response of a number of commentators to the controversy over John Harvey's kente cloth was disdainful of the trial judge's apprehension about race-based appeals to black jurors. For example, the Washington 2imes characterized one of the judge's concerns as "[s]heer, unadulterated goofiness.' The editorial continued:
[The judge] apparently believes that the [kente] cloth is no innocent fabric but rather possesses hypnotic powers of seduction, powers that will turn the judicial system on its head and hold jurors in its sway.
... [W] hile most of us common folk are puzzled by this kind of judicial behavior, lawyers are widely inured to the fact that judges are free to act like fools with impunity-even when it is an abuse of discretion, an abuse of power, a waste of time and an injustice to someone who has come before the court seeking justice. 6 [Vol. 105: 677
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The National Bar Association, an African-American lawyers' group, expressed a similar concern, 64 and one black attorney called the judge's actions "'almost unbelievable' and wondered why the judge "'injected race"' into the trial proceedings by making an issue of the kente cloth. 65 Even the prosecutors in the kente cloth case "remained conspicuously silent" and refrained from endorsing the judge's concerns about the cloth. 66
D. The Forbidden Message Revealed
I am fascinated by the refusal of these actors to take seriously the possibility and legal implications of black jurors' sympathy with black defendants. 67 The criminal justice system would be better served if there were less reluctance to consider the significance of race in black jurors' adjudications of guilt or innocence. The remainder of this Essay argues that race matters when a black person violates American criminal law and when a black juror decides how she 6s should exercise her power to put another black man in prison.
The idea that race matters in criminal justice is hardly shocking; it surely does not surprise most African-Americans. 69 In the Barry and Harvey stories, I believe that it was known by all of the key players: judges, jurors, attorneys, defendants, and spectators. The trial judges in those cases were correct: Somebody-the controversial black demagogue, the radical black priest, the kente-cloth-wearing lawyer-was trying to send the black jurors a message. The message, in my view, was that the black jurors should consider the evidence presented at trial in light of the idea that the American criminal 64. See Chartrand, supra note 40, at 18. 65. Murawski, supra note 44, at 6 (quoting attorney Nathaniel Speights). 66. Id. 67. Given that acknowledgement of my premise is widespread enough to be incorporated into a training session at the U.S. Attorney's Office, the dearth of scholarship on the issue initially seems surprising. In fact, precious few members of the legal academy write about the intersection of race and crime at all. See Norval Morris, Race and Crime: What Evidence Is There That Race Influences Results in the Criminal Justice System?, 72 JUDICATURE 111, 112 (1988) ("It's no good going to the legal scholars of this country to answer [the question posed in the title], they don't deal with it, they don't write about it, and they don't discuss it publicly.").
To the extent that this Essay makes a case for letting guilty black criminals go free, it lends itself to the description "radical" The label is one I accept proudly, because it suggests the degree of my discomfort with the status quo. The label is not, however, the most comfortable appellation for one who wishes to he heard in the current political climate. So I ask the reader to remember that if my thesis is radical, then so too are many ordinary black people when they approach their work as jurors.
68. As will be seen below, I use "he" when referring to defendants because most defendants are male and "she" when referring jurors, both to counter the sexist implications of using the generic "he" and to distinguish the juror from the defendant. I do not intend to connote any special gender roles by my use of these pronouns. 
See infra
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justice system discriminates against blacks. The message was that the jurors should not send another black man to prison. 7 " There is no way to "prove" what Farrakhan's and Stallings's purposes were in attending Barry's trial-nor can I "prove" the intent of the kente-clothwearing lawyer. I believe that my theory that they were encouraging black jurors' sympathy is reasonable, based on the relevant players' statements, the trial judge's observations, and common sense and experience. Even if one is unwilling to ascribe to those players the same racially based motivations that I do, acknowledgement and concern that some black jurors acquit black defendants on the basis of race are increasing, as my experience at the U.S. Attorney's Office showed. For the remainder of this Essay, I focus on the legal and social implications of this conduct by black jurors. Why would a black juror vote to let a guilty person go free? Assuming that the juror is a rational actor, she must believe that she and her community are, in some way, better off with the defendant out of prison than in prison. But how could any rational person believe that about a criminal? The following section describes racial critiques of the American criminal justice system. I then examine the evolution of the doctrine of jury nullification and argue that its practice by African-Americans is, in many cases, consistent with the Anglo-American tradition and, moreover, is legally and morally right.
A. The Criminal Law and African-Americans: Justice or "Just us" ?72
Imagine a country in which more than half of the young male citizens are under the supervision of the criminal justice system, either awaiting trial, in prison, or on probation or parole.
7 3 Imagine a country in which two-thirds of
70. An African-American poet described a black juror who voted, along with I 1 white male jurors, against the interests of a black person in this way:
[The white male jurors] dragged her 4' 10" black woman's frame over the hot coals of four centuries of white male approval until she let go the first real power she ever had and lined her own womb with cement to make a graveyard for our children. Such a country bears some resemblance to a police state. When we criticize a police state, we think that the problem lies not with the citizens of the state, but rather with the form of government or law, or with the powerful elites and petty bureaucrats whose interests the state serves. Similarly, racial critics of American criminal justice locate the problem not so much with the black prisoners as with the state and its actors and beneficiaries. As evidence, they cite their own experiences and other people's stories, 76 African-Americari history, understanding gained from social science research on the power and pervasiveness of white supremacy, and ugly statistics like those in the preceding paragraph.
For analytical purposes, I will create a false dichotomy among racial critics by dividing them into two camps: liberal critics and radical critics. Those theoretical overlap between the camps. Nonetheless, for the purposes of a brief explication of racial critiques, my oversimplification may be useful.
The Liberal Critique
According to this critique, American criminal justice is racist because it is controlled primarily by white people, who are unable to escape the culture's dominant message of white supremacy, and who are therefore inevitably, even if unintentionally, prejudiced. 77 These white actors include legislators, police, prosecutors, judges, and jurors. They exercise their discretion to make and enforce the criminal law in a discriminatory fashion. 7 8 Sometimes the discrimination is overt, as in the case of Mark Fuhrman, the police officer in the O.J. Simpson case who, in interviews, used racist language and boasted of his own brutality, 79 and sometimes it is unintentional, as with a hypothetical white juror who invariably credits the testimony of a white witness over that of a black witness.
The problem with the liberal critique is that it does not adequately explain the extent of the difference between the incidence of black and white crime, especially violent crime. For example, in 1991, blacks constituted about fiftyfive percent of the 18,096 people arrested for murder and non-negligent manslaughter in the United States (9924 people). 80 One explanation the liberal critique offers for this unfortunate statistic is that the police pursue black murder suspects more aggressively than they do white murder suspects. In other words, but for discrimination, the percentage of blacks arrested for murder would be closer to their percentage of the population, roughly twelve percent. 8 ' The liberal critique would attribute some portion of the additional forty-three percent of non-negligent homicide arrestees (in 1991, approximately 7781 people 82 ) to race prejudice. Ultimately, however, those assumptions strain credulity, not because many police officers are not racist, but because there is no evidence that there is a crisis of that magnitude in criminal justice. [Vol. 105: 677
For a general discussion
In fact, for all the faults of American law enforcement, catching the bad guys seems to be something it does rather well. The liberal critique fails to account convincingly for the incidence of black crime.
The Radical Critique
The radical critique does not discount the role of discrimination in accounting for some of the racial disparity in crime rates, but it also does not, in contrast to the liberal critique, attribute all or even most of the differential to police and prosecutor prejudice. The radical critique offers a more fundamental, structural explanation.
It suggests that criminal law is racist 83 because, like other American law, it is an instrument of white supremacy.' Law is made by white elites to protect their interests and, especially, to preserve the economic status quo, which benefits those elites at the expense of blacks, among others. 85 Due to discrimination and segregation, the majority of African-Americans receive few meaningful educational and employment opportunities and, accordingly, are unable to succeed, at least in the terms of the capitalist ideal. 86 Some property crimes committed by blacks may be understood as an inevitable result of the tension between the dominant societal message equating possession of material resources with success and happiness and the power of white supremacy to ithout the deflecting power of racism, masses of whites would likely wake up to and revolt against the severe disadvantage they suffer in income and opportunity when compared with those whites at the top of our socio-economic heap"). Bell notes that the economic status quo also provides little benefit for most white Americans. He cites statistics suggesting that individuals in the nation's top one-fifth in terms of income earn more than the other fourfifths combined, and that the top two million income earners earn more than the next one hundred million combined. See id. at 576. prevent most African-Americans from acquiring "enough" of those resources in a legal manner. "Black-on-black" violent crime, and even "victimless" crime like drug offenses, can be attributed to internalized racism, which causes some African-Americans to devalue black lives-either those of others or their own. The political process does not allow for the creation or implementation of effective "legal" solutions to this plight, 87 and the criminal law punishes predictable reactions to it. 88 I am persuaded by the radical critique when I wonder about the roots of the ugly truth that blacks commit many crimes at substantially higher rates than whites. Most white Americans, especially liberals, would publicly offer an environmental, as opposed to genetic, explanation for this fact. 89 They would probably concede that racism, historical and current, plays a major role in creating an environment that breeds criminal conduct. From this premise, the radical critic deduces that but for the (racist) environment, the AfricanAmerican criminal would not be a criminal. In other words, racism creates and sustains the criminal breeding ground, which produces the black criminal. Thus, when many African-Americans are locked up, it is because of a situation that white supremacy created.
Obviously, most blacks are not criminals, even if every black is exposed to racism. To the radical critics, however, the law-abiding conduct of the majority of African-Americans does not mean that racism does not create black criminals. Not everyone exposed to a virus will become sick, but that does not mean that the virus does not cause the illness of the people who do.
The radical racial critique of criminal justice is premised as much on the criminal law's effect as on its intent. The system is discriminatory, in part, because of the disparate impact law enforcement has on the black 87. See Tilden J. LeMelle, Foreword to RICHARD M. BURKEY, RACIAL DISCRIMINATION AND PUBLIC POLICY IN THE UNITED STATES at x (1971) (questioning "whether a society such as that of the United States is really capable of legislating and enforcing effective public policy to combat racial discrimination").
88. See, e.g., john a. powell & Eileen B. Hershenov, Hostage to the Drug War: The National Purse, the Constitution and the Black Community, 24 U.C. DAVIS L. REV. 557, 609-14 (1991) (arguing that disproportionate number of black men prosecuted for drug-related crimes is evidence that arrests target black community and are form of institutionalized racism); Roberts, supra note 84, at 1946 (arguing that "[t]he American criminal justice system has historically served as a means of controlling blacks"). For a discussion of the role of white supremacy in facilitating black-on-black crime, see Derrick Bell, Learning the Three "I's" of American Slave Heritage, 68 CHI.-KENT L. REV. 1037, 1046 (1993) ("Victimized themselves by an uncaring society, some young blacks vent their rage on victims like themselves, thereby perpetuating the terror that once whites had to invoke directly."), and Stephen L. Carter, When Victims Happen to Be Black, 97 YALE LJ. 420, 427 (1988) (describing, but not endorsing, theory that black-onblack crime is "statement of frustration" and that if you "[r]emove the sources of the frustration-the racism, the 'structural' unemployment, the inadequate education ... you eliminate much of the violence").
89. When I say that most white Americans would "publicly" offer an environmental explanation for the relationship between race and crime, I mean that they would not publicly endorse a genetic theory, even if they believed such a theory to be true. But cf. RICHARD J. HERRNSTEIN & CHARLES MURRAY, THE BELL CURVE (1994) (giving genetic "explanation" and arguing that most white Americans actually endorse that explanation).
[Vol. 105: 677 community. 9 This unjust effect is measured in terms of the costs to the black community of having so many African-Americans, particularly males, incarcerated or otherwise involved in the criminal justice system. These costs are social and economic, and include the perceived dearth of men "eligible" for marriage, 91 the large percentage of black children who live in femaleheaded households, 92 the lack of male "role models" for black children, especially boys, 93 the absence of wealth in the black community, 94 and the large unemployment rate among black men. 95
Examples of Racism in Criminal Justice
Examples commonly cited by both liberal and radical critics as evidence of racism in criminal justice include: the Scottsboro case; 96 the history of the criminalization of drug use; 97 past and contemporary administration of the 90. As I discuss below, some people regard effects-based racial critiques of criminal law as counterproductive and ultimately harmful to the black community. See infra Subsection II.A.4. There is, however, precedent in other areas of the law, e.g., employment discrimination law, suggesting that a racially disparate effect is either prima facie evidence of racial discrimination or otherwise indicative of a practice or policy that should be changed. See, e.g., Griggs 4. Duke Power Co., 401 U.S. 424, 431 (1971) (holding that Title VII of Civil Rights Act of 1964 "proscribes not only overt discrimination but also practices that are fair in form, but discriminatory in operation"). Legal scholars have described theories of discrimination that seek remedies for disparate racial effects as coming from "outsider" or "victim" jurisprudential perspectives. See 96. In the 1930s, nine black youths were riding a freight train in Alabama when a fight broke out after a white male stepped on the hand of one of the youths. Several white males were thrown off the train as a result of the fight. Hearing reports of the melee, dozens of armed white men stopped the train and locked the black youths in a Scottsboro, Alabama jail. Two white, female passengers on the train accused the black youths of having raped them. At trial, eight of the youths were convicted and sentenced to die; a mistrial was declared in the case of the ninth defendant. The defendants were reindicted several times after the U.S. Supreme Court reversed the convictions and sentences on the ground of racial discrimination. 
Law Enforcement Enthusiasts
Of course, the idea that the criminal justice system is racist and oppressive is not without dissent, and among the dissenters are some African-Americans. Randall Kennedy succinctly poses the counterargument:
Although the administration of criminal justice has, at times, been used as an instrument of racial oppression, the principal problem facing African-Americans in the context of criminal justice today is not over-enforcement but under-enforcement of the laws. The most lethal danger facing African-Americans in their day-to-day lives is not white, racist officials of the state, but private, violent criminals (typically black) who attack those most vulnerable to them without regard to racial identity."°A ccording to these theorists, whom I will call law enforcement enthusiasts, the criminal law may have a disproportionate impact on the black community, but this is not a moral or racial issue because the disproportionate impact is the law's effect, not its intent. For law enforcement enthusiasts, intent is the most [I]n the aftermath of the Simpson trial the focus of attention has been swiftly displaced from the verdict to the reaction to the verdict, and then to the reaction to the reaction to the verdict, and, finally, to the reaction to the reaction to the reaction to the verdict-which is to say, black indignation at white anger at black jubilation at Simpson's acquittal. appropriate barometer of governmental racism.' Because law enforcement is a public good, it is in the best interest of the black community to have more, rather than less, of it. Allowing criminals to live unfettered in the community would harm, in particular, the black poor, who are disproportionately the victims of violent crime. Indeed, the logical conclusion of the enthusiasts' argument is that African-Americans would be better off with more, not fewer, black criminals behind bars.
To my mind, the enthusiasts embrace law enforcement too uncritically: They are blind to its opportunity costs. I agree that criminal law enforcement constitutes a public good for African-Americans when it serves the social protection goals that Professor Kennedy highlights. In other words, when locking up black men means that "violent criminals... who attack those most vulnerable" ' 12 are off the streets, most people-including most law enforcement critics-would endorse the incarceration. But what about when locking up a black man has no or little net effect on public safety, when, for example, the crime with which he was charged is victimless?" 3 Putting aside for a moment the legal implications, couldn't an analysis of the costs and benefits to the African-American community present an argument against incarceration? I argue "yes," in light of the substantial costs to the community of law enforcement. I accept that other reasonable people may disagree. But the law enforcement enthusiasts seldom acknowledge that racial critics even weigh the costs and benefits; their assumption seems to be that the racial critics are foolish or blinded by history or motivated by their own ethnocentrism." 4 11. Professor Kennedy makes the argument concisely:
[S]ome condemn as "genocide" the punitive "war on drugs" because a disproportionate number of those subjected to arrest, prosecution, and incarceration for drug use are black.... No one [however] ... has come forward with credible evidence to suggest that American drug policy is truly genocidal-that is, deliberately designed to eradicate a people. Kennedy, supra note 83, at 1261 (footnote omitted). Ironically, that racist intent may be measured by the number of black criminals who are not imprisoned or executed. Some enthusiasts argue that underenforcement of the criminal law in the African-American community may be the result of a willful reluctance to protect the interests of black victims. See id. at 1256 (arguing that underenforcement in black communities "often stems from a pervasive and racist devaluation of black victims of crime"). In McCleskey v. Kemp, 481 U.S. 279 (1987), the Supreme Court considered an empirical study that claimed that black murderers were significantly more likely to receive the death penalty if their victims were white. The Court held that there were too many variables present in capital cases for the study to prove conclusively what it purported to prove. 
The Body Politic and the Racial Critiques
I suspect that many white people would agree with the racial critics' analysis, even if most whites would not support a solution involving the emancipation of black criminals. I write this Essay, however, out of concern for African-Americans and how they can use the power they have now to create change. The important practicability question is how many AfricanAmericans embrace racial critiques of the criminal justice system and how many are law enforcement enthusiasts?
According to a recent USA TodaylCNN/Gallup poll, sixty-six percent of blacks believe that the criminal justice system is racist and only thirty-two percent believe it is not racist. 11 Interestingly, other polls suggest that blacks also tend to be more worried about crime than whites;" 6 this seems logical when one considers that blacks are more likely to be the victims of crime. 7 This enhanced concern, however, does not appear to translate into endorsement of tougher enforcement of traditional criminal law. For example, substantially fewer blacks than whites support the death penalty," 8 and many more blacks than whites were concerned with the potential racial consequences of the strict provisions of the Crime Bill of 1994."' While polls are not, perhaps, the most reliable means of measuring sentiment in the African-American characterized the eras of slavery and de jure segregation and those prevalent today, as if African-Americans had completely failed in their efforts to reform and participate in the creation and implementation of government policy .... Kennedy, supra note 83, at 1258. Kennedy later argues that racial critics' solutions to black criminal victimization are "confused and hobbled by a reflexive, self-defeating resort to charges of racism." Id. at 1260.
115. See Maria Puente, Poll: Blacks' Confidence in Police Plummets, USA TODAY, Mar. 21, 1995, at 3A. Only 37% of whites expressed a belief that the system is racist, while 59% of whites said it was not racist. Id. The poll's finding on attitudes toward police are even more revealing. Only 33% of blacks agreed with the proposition that police generally testify truthfully. Id. In stark contrast, 70% of whites expressed the view that police generally testify truthfully. community, the polls, along with significant evidence from popular culture, 120 suggest that a substantial portion of the African-American community sympathizes with racial critiques of the criminal justice system. African-American jurors who endorse these critiques are in a unique position to act on their beliefs when they sit in judgment of a black defendant. As jurors, they have the power to convict the defendant or to set him free. May the responsible exercise of that power include voting to free a black defendant who the juror believes is guilty? The next section suggests that, based on legal doctrine concerning the role of juries in general, and the role of black jurors in particular, the answer to this question is "yes."
B. Jury Nullification
When a jury disregards evidence presented at trial and acquits an otherwise guilty defendant, because the jury objects to the law that the defendant violated or to the application of the law to that defendant, it has practiced jury nullification. In this section, I describe the evolution of this doctrine and consider its applicability to African-Americans. I then examine Supreme Court cases that discuss the role of black people on juries. In light of judicial rulings in these areas, I argue that it is both lawful and morally right that black jurors consider race in reaching verdicts in criminal cases.
What Is Jury Nullification?
Jury nullification occurs when a jury acquits a defendant who it believes is guilty of the crime with which he is charged. In finding the defendant not guilty, the jury refuses to be bound by the facts of the case or the judge's instructions regarding the law. Instead, the jury votes its conscience.
In the United States, the doctrine of jury nullification originally was based on the common law idea that the function of a jury was, broadly, to decide 
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Racially Based Jury Nullification justice, which included judging the law as well as the facts.' If jurors believed that applying a law would lead to an unjust conviction, they were not compelled to convict someone who had broken that law. 2 Although most American courts now disapprove of a jury's deciding anything other than the "facts," the Double Jeopardy Clause of the Fifth Amendment prohibits appellate reversal of a jury's decision to acquit, regardless of the reason for the acquittal.' 3 Thus, even when a trial judge thinks that a jury's acquittal directly contradicts the evidence, the jury's verdict must be accepted as final.' 24 The jurors, in judging the law, function as an important and necessary check on government power.
A Brief History
The prerogative of juries to nullify has been part of English and American law for centuries. In 1670, the landmark decision in Bushell's Case 126 established the right of juries under English common law to nullify on the basis of an objection to the law the defendant had violated. Two members of an unpopular minority group-the Quakers-were prosecuted for unlawful assembly and disturbance of the peace. At trial, the defendants, William Penn and William Mead, admitted that they had assembled a large crowd on the streets of London. Upon that admission, the judge asked the men if they wished to plead guilty. Penn replied that the issue was not "'whether I am guilty of this Indictment but whether this Indictment be legal,"" ' 27 and argued that the jurors should go "behind" the law and use their consciences to decide whether he was guilty. 12 The judge disagreed, and he instructed the jurors that the defendants' admissions compelled a guilty verdict. After extended deliberation, however, the jurors found both defendants not guilty. The judge then fined the jurors for rendering a decision contrary to the evidence and to his instructions. When one juror, Bushell, refused to pay his fine, the issue reached the Court of Common Pleas, which held that jurors in criminal cases could not be punished for voting to acquit, even when the trial judge believed A man cannot see by anothers eye, nor hear by anothers ear, no more can a man conclude or inferr the thing to be resolv'd by anothers understanding or reasoning; and though the verdict be right the jury give, yet they being not assur'd it is so from their own understanding, are forsworn, at least in foro conscientiae.' 2 9
This decision "changed the course of jury history."' 30 It is unclear why the jurors acquitted Penn and Mead, but their act has been viewed in near mythological terms. Bushell and his fellow jurors have come to be seen as representing the best ideals of democracy because they "rebuffed the tyranny of the judiciary and vindicated their own true historical and moral purpose."'
131
American colonial law incorporated the common law prerogative of jurors to vote according to their consciences after the British government began prosecuting American revolutionaries for political crimes.
13
' The best known of these cases involved John Peter Zenger, who was accused of seditious libel for publishing statements critical of British colonial rule in North America.
33
In seditious libel cases, English law required that the judge determine whether the statements made by the defendant were libelous; the jury was not supposed to question the judge's finding on this issue. At trial, Zenger's attorney told the jury that it should ignore the judge's instructions that Zenger's remarks were libelous because the jury "'ha[d] the right beyond all dispute to determine both the law and the facts."", 13 4 The lawyer then echoed the language of Bushell's Case, arguing that the jurors had "'to see with their eyes, to hear with their own ears, and to make use of their own consciences and understandings, in judging of the lives, liberties or estates of their fellow subjects. ' ' " 135 Famously, the jury acquitted Zenger, and another case entered the canon as a shining example of the benefits of the jury system. After Zenger's trial, the notion that juries should decide "justice," as opposed to simply applying the law to the facts, became relatively settled in 129 [Vol. 105: 677 American jurisprudence. 36 In addition to pointing to political prosecutions of white American revolutionaries like Zenger, modem courts and legal historians often cite with approval nullification in trials of defendants "guilty" of helping to free black slaves. 13 7 In these cases, Northern jurors with abolitionist sentiments used their power as jurors to subvert federal law that supported slavery. In United States v. Morris, 38 for example, three defendants were accused of aiding and abetting a runaway slave's escape to Canada. The defense attorney told the jury that, because it was hearing a criminal case, it had the right to judge the law, and if it believed that the Fugitive Slave Act was unconstitutional, it was bound to disregard any contrary instructions given by the judge.
JAMES ALEXANDER, A BRIEF NARRATIVE OF THE CASE AND TRIAL OF JOHN PETER ZENGER PRINTER OF THE
13 9 The defendants were acquitted, and the government dropped the charges against five other people accused of the same crime. 4 ' Another success story entered the canon.
Sparf and Other Critiques
In the mid-nineteenth century, as memories of the tyranny of British rule faded, some American courts began to criticize the idea of jurors deciding justice.'1 4 A number of the state decisions that allowed this practice were overruled,' 42 and in the 1895 case of Sparf v. United States, 43 the Supreme Court spoke regarding jury nullification in federal courts.
In Sparf, two men on trial for murder requested that the judge instruct the jury that it had the option of convicting them of manslaughter, a lesserincluded offense. The trial court refused this request and instead instructed the jurors that if they convicted the defendants of any crime less than murder, or if they acquitted them, the jurors would be in violation of their legal oath and duties. The Supreme Court held that this instruction was not contrary to law and affirmed the defendants' murder convictions. The Court acknowledged that juries have the "'physical power"' to disregard the law, but stated that they 136. See United States v. Dougherty, 473 F.2d 1113, 1130 (D.C. Cir. 1972) ("The pages of history shine on instances of the jury's exercise of its prerogative to disregard uncontradicted evidence and instructions of the judge."); Creagan, supra note 134, at 1109 ("Every jurisdiction which confronted the issue of the jury's right to decide the law as well as the facts reached the same conclusion: American juries had the right to decide the law.").
137. have no "'moral right"' to do so.' 44 Indeed, the Court observed, "If the jury were at liberty to settle the law for themselves, the effect would be... that the law itself would be most uncertain, from the different views, which different juries might take of it.' t " Despite this criticism, Sparf conceded that, as a matter of law, a judge could not prevent jury nullification, because in criminal cases "'[a] verdict of acquittal cannot be set aside."" ' 14 6 An anomaly was thus created, and has been a feature of American criminal law ever since: Jurors have the power to nullify, but, in most jurisdictions, they have no right to be informed of this power. 47 Since Sparf, most of the appellate courts that have considered jury nullification have addressed that anomaly and have endorsed it.' Some of these courts, however, have not been as critical of the concept of jury nullification as the Sparf Court. 149 The D.C. Circuit's opinion in United States v. Dougherty 50 is illustrative. In Dougherty, the court noted that the ability of juries to nullify was widely recognized and even approved "as a 'necessary counter to case-hardened judges and arbitrary prosecutors." ' 5 '
This necessity, however, did not establish "as an imperative" that a jury be informed by the judge of its power to nullify. 52 The D.C. Circuit was concerned that "[w]hat makes for health as an occasional medicine would be disastrous as a daily diet."'1 53 Specifically:
Rules of law or justice involve choice of values and ordering of objectives for which unanimity is unlikely in any society, or group representing the society, especially a society as diverse in cultures and interests as ours. To seek unity out of diversity, under the national motto, there must be a procedure for decision by vote of a majority or prescribed plurality-in accordance with democratic philosophy. To assign the role of mini-legislature to the various petit juries, who must hang if not unanimous, exposes criminal law and administration to The idea that jury nullification undermines the rule of law is the most common criticism of the doctrine. The concern is that the meaning of selfgovernment is threatened when twelve individuals on a jury in essence remake the criminal law after it has already been made in accordance with traditional democratic principles. Another critique of African-American jurors engaging in racially based jury nullification is that the practice by black jurors is distinct from the historically approved cases because the black jurors are not so much "judging" the law as preventing its application to members of their own race. The reader should recognize that these are moral, not legal, critiques because, as discussed above, the legal prerogative of any juror to acquit is well established. In the next section, I respond to these moral critiques.
C. The Moral Case for Jury Nullification by African-Americans
Any juror legally may vote for nullification in any case, but, certainly, jurors should not do so without some principled basis. The reason that some historical examples of nullification are viewed approvingly is that most of us now believe that the jurors in those cases did the morally right thing; it would have been unconscionable, for example, to punish those slaves who committed the crime of escaping to the North for their freedom. It is true that nullification later would be used as a means of racial subordination by some Southern jurors,' 55 but that does not mean that nullification in the approved cases was wrong. It only means that those Southern jurors erred in their calculus of justice. I distinguish racially based nullification by African-Americans from recent right-wing proposals for jury nullification156 on the ground that the former is sometimes morally right and the latter is not.
The question of how to assign the power of moral choice is a difficult one. Yet we should not allow that difficulty to obscure the fact that legal resolutions involve moral decisions, judgments of right and wrong. The fullness of time permits us to judge the fugitive slave case differently than the Southern pro-white-violence case. One day we will be able to distinguish between racially based nullification and that proposed by certain right-wing activist groups.' 57 We should remember that the morality of the historically approved cases was not so clear when those brave jurors acted. After all, the fugitive slave law was enacted through the democratic process, and those jurors who disregarded it subverted the rule of law. Presumably, they were harshly criticized by those whose interests the slave law protected. Then, as now, it is difficult to see the picture when you are inside the frame.
In this section, I explain why African-Americans have the moral right to practice nullification in particular cases. 158 I do so by responding to the traditional moral critiques of jury nullification.
African-Americans and the "Betrayal" of Democracy
There is no question that jury nullification is subversive of the rule of law. It appears to be the antithesis of the view that courts apply settled, standing laws and do not "dispense justice in some ad hoc, case-by-case basis."' 159 To borrow a phrase from the D.C. Circuit, jury nullification "betrays rather than furthers the assumptions of viable democracy." 160 Because the Double Jeopardy Clause makes this power part-and-parcel of the jury system, the issue becomes whether black jurors have any moral right to "betray democracy" in this sense. I believe that they do for two reasons that I borrow from the jurisprudence of legal realism and critical race theory: First, the idea of "the rule of law" is more mythological than real, and second, "democracy," as practiced in the United States, has betrayed African-Americans far more than they could ever betray it. Explication of these theories has consumed legal scholars for years, and is well beyond the scope of this Essay. I describe the theories below not to persuade the reader of their rightness, but rather to make the case that a reasonable juror might hold such beliefs, and thus be morally justified in subverting democracy through nullification.
The Rule of Law as Myth
The idea that "any result can be derived from the preexisting legal doctrine" either in every case or many cases, 161 is a fundamental principle of legal realism (and, now, critical legal theory). The argument, in brief, is that 158. This section illustrates why my argument is about race rather than class, even though the criminal justice system may oppress poor white people as well as African-Americans. Were I concerned about social change to the exclusion of morality, I would also encourage white jurors to engage in nullification in some cases with white defendants, for white nullification would more quickly achieve my goal of the subversion of the present criminal justice system. As I noted earlier, however, my focus is on black power; the moral case I make is limited to African-Americans, based on their unique history and position in the United States. Indeed, some of my analysis would not justify nullification by whites. My response to the betrayingdemocracy critique, for example, argues that black juror nullification is morally justifiable because, in American democracy, African-Americans suffer the tyranny of the majority. See infra Subsection II.C.4. This argument would not apply to white people, not even to poor whites, because they are part of the majority.
159 [Vol. 105: 677 law is indeterminate and incapable of neutral interpretation. 62 When judges "decide" cases, they "choose" legal principles to determine particular outcomes. Even if a judge wants to be neutral, she cannot, because, ultimately, she is vulnerable to an array of personal and cultural biases and influences; she is only human. In an implicit endorsement of the doctrine of jury nullification, legal realists also suggest that, even if neutrality were possible, it would not be desirable, because no general principle of law can lead to justice in every case. 163 It is difficult for an African-American knowledgeable of the history of her people in the United States not to profess, at minimum, sympathy for legal realism." 6 Most blacks are aware of countless historical examples in which African-Americans were not afforded the benefit of the rule of law: Think, for example, of the existence of slavery in a republic purportedly dedicated to the proposition that all men are created equal, or the law's support of statesponsored segregation even after the Fourteenth Amendment guaranteed blacks equal protection. That the rule of law ultimately corrected some of the large holes in the American fabric is evidence more of its malleability than of its virtue; the rule of law had, in the first instance, justified the holes. 65 The Supreme Court's decisions in the major "race" cases of the last term underscore the continuing failure of the rule of law to protect AfricanAmericans through consistent application. Dissenting in a school desegregation case, 66 (1857) (declaring that slaves were not "citizens" within meaning of Constitution because at time of framing of Constitution they had been "considered ... a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority" and were "so far inferior, that they had no rights which the white man was bound to respect").
166. Missouri v. Jenkins, 115 S. CL 2038 (1995) (holding that district court order to attract nonminority students to school district in furtherance of interdistrict goal was beyond scope of court's authority).
167. Id. at 2073 (Souter, J., dissenting). 168. Id. at 2074 (Souter, J., dissenting).
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in dissent, described the majority opinion as a "law-changing decision. If the rule of law is a myth, or at least is not applicable to AfricanAmericans, the criticism that jury nullification undermines it loses force. The black juror is simply another actor in the system, using her power to fashion a particular outcome; the juror's act of nullification-like the act of the citizen who dials 911 to report Ricky but not Bob, or the police officer who arrests Lisa but not Mary, or the prosecutor who charges Kwame but not Brad, or the judge who finds that Nancy was illegally entrapped but Verna was not-exposes the indeterminacy of law, but does not create it.
The Moral Obligation to Disobey Unjust Laws
For the reader who is unwilling to concede the mythology of the rule of law, I offer another response to the concern about violating it. Assuming, for the purposes of argument, that the rule of law exists, there still is no moral obligation to follow an unjust law. 74 31, 34 (1976) . What if, as racial critics argue, the African-American who violates the rules does not have the benefits of the system? The logical inference is that punishment is unjust. Related arguments may be made with regard to other theories of the obligation to obey. The "natural duties" theory, in brief, suggests that there is a natural duty to support just institutions. See JOHN RAWLS, A THEORY OF JUSTICE 114-17 (1971). Again, if the criminal law is unjust, there is no duty to support it. Finally, the "social contract" theory assumes that people have, explicitly or implicitly, consented to obey the law. See Kent Greenawalt, The Natural Duty to Obey the Law, 84 MICH. L. REV. 1, 5 (1985) . The radical critic's response to social contract theory is that African-Americans were not consulted, explicitly or implicitly. Cf. id. (arguing for "implausibility of claims of general consent"). morality requires that unjust laws not be obeyed. 75 As I state above, 1 6 the difficulty of determining which laws are unjust should not obscure the need to make that determination. Radical critics believe that the criminal law is unjust when applied to some antisocial conduct by African-Americans: The law uses punishment to treat social problems that are the result of racism and that should be addressed by other means such as medical care or the redistribution of wealth. Later, I suggest a utilitarian justification for why African-Americans should obey most criminal law: It protects them.
177 I concede, however, that this limitation is not morally required if one accepts the radical critique, which applies to all criminal law.
Democratic Domination
Related to the "undermining the law" critique is the charge that jury nullification is antidemocratic. The trial judge in the Barry case, for example, in remarks made after the conclusion of the trial, expressed this criticism of the jury's verdict: "'The jury is not a mini-democracy, or a mini-legislature .... They are not to go back and do right as they see fit. That's anarchy. They are supposed to follow the law. ' "1 78 A jury that nullifies "betrays rather than furthers the assumptions of viable democracy." In a sense, the argument suggests that the jurors are not playing fair: The citizenry made the rules, so the jurors, as citizens, ought to follow them.
What does "viable democracy" assume about the power of an unpopular minority group to make the laws that affect them? It assumes that the group has the power to influence legislation. The American majority-rule electoral system is premised on the hope that the majority will not tyrannize the minority, but rather represent the minority's interests. Indeed, in creating the Constitution, the Framers attempted to guard against the oppression of the minority by the majority. 179 Unfortunately, these attempts were expressed 179. In his celebrated discussion of the dangers of faction in The Federalist No. 10, James Madison stated that, to prevent a majority faction from sacrificing the "public good and the rights of other citizens" to "its own ruling passion," the existence of the passion must be prevented or the majority "must be rendered, by their number and local situation, unable to concert and carry into effect schemes of oppression." THE FEDERALIST NO. 10, at 80-81 (James Madison) (Clinton Rossiter ed., 1961); see also Alexander Hamilton, Debate of Monday, June 18, 1787, in 5 DEBATES ON THE ADOPTION OF THE FEDERAL more in theory than in actual constitutional guarantees, a point made by some legal scholars, particularly critical race theorists.
The implication of the failure to protect blacks from the tyrannical majority is that the majority rule of whites over African-Americans is, morally speaking, illegitimate. Lani Guinier suggests that the moral legitimacy of majority rule hinges on two assumptions: 1) that majorities are not fixed; and 2) that minorities will be able to become members of some majorities. 8 ' Racial prejudice "to such a degree that the majority consistently excludes the minority, or refuses to inform itself about the relative merit of the minority's preferences," defeats both assumptions. 181 Similarly, Owen Fiss has given three reasons for the failure of blacks to prosper through American democracy: They are a numerical minority, they have low economic status, and, "as a 'discrete and insular' minority, they are the object of 'prejudice'-that is, the subject of fear, hatred, and distaste that make it particularly difficult for them to form coalitions with others (such as the white poor).' 82 According to both theories, blacks are unable to achieve substantial progress through regular electoral politics.' 8 3 Their only "democratic" route to success-coalition building with similarly situated groups-is blocked because other groups resist the stigma of the association. The stigma is powerful enough to prevent alignment with African-Americans even when a group-like low income whites-has similar interests.
In addition to individual white citizens, legislative bodies experience the Negrophobia described above. Professor Guinier defines such legislative racism Democratic domination undermines the basis of political stability, which depends on the inducement of "losers to continue to play the political game, to continue to work within the system rather than to try to overthrow it."' ' 87 Resistance by minorities to the operation of majority rule may take several forms, including "overt compliance and secret rejection of the legitimacy of the political order."' 188 I suggest that another form of this resistance is racially based jury nullification.
If African-Americans believe that democratic domination exists (and the 1994 congressional elections seem to provide compelling recent support for such a belief"8 9 ), they should not back away from lawful self-help measures, like jury nullification, on the ground that the self-help is antidemocratic. 9 ' African-Americans are not a numerical majority in any of the fifty states, which are the primary sources of criminal law.' 9 ' In addition, they are not even proportionally represented in the U.S. House of Representatives or in the 189. Among white men, 66% voted a straight Republican ticket during the 1994 congressional elections. See Donald Lambro, GOP Eyes Extended Political Control, WASH. TIMES, Feb. 26, 1995, at A4. Sixty percent of white female homemakers and nearly 50% of white working women did the same. Id. Seventy-eight percent of white men, 68% of white working women, and 66% of white female homemakers stated a desire for "more conservative policies and programs." Id.
190. The "betraying democracy" critique might be more persuasive when it is applied to groups, like poor or "ethnic" whites, that have more influence over the law (because the stigma of coalition building with African-Americans is not present), which is one reason why I believe that the justification for the type of jury nullification I propose is rooted more in race subordination than class subordination. Some Marxists argue, however, that criminal punishment is unfair when it occurs in a society characterized by extreme social and class stratification. 
Senate.
192 As a result, African-Americans wield little influence over criminal law, state or federal. African-Americans should embrace the antidemocratic nature of jury nullification because it provides them with the power to determine justice in a way that majority rule does not.
D. "[J]ustice must satisfy the appearance of justice": 193 The Symbolic Function of Black Jurors
A second distinction one might draw between the traditionally approved examples of jury nullification and its practice by contemporary AfricanAmericans is that, in the case of the former, jurors refused to apply a particular law, e.g., a fugitive slave law, on the grounds that it was unfair, while in the case of the latter, jurors are not so much judging discrete statutes as they are refusing to apply those statutes to members of their own race. This application of race consciousness by jurors may appear to be antithetical to the American ideal of equality under the law.
This critique, however, like the "betraying democracy" critique, begs the question of whether the ideal actually applies to African-Americans. As stated above, racial critics answer this question in the negative.' 94 They, especially the liberal critics, argue that the criminal law is applied in a discriminatory fashion. 95 Furthermore, on several occasions, the Supreme Court has referred to the usefulness of black jurors to the rule of law in the United States.1 96 In essence, black jurors symbolize the fairness and impartiality of the law. Here I examine this rhetoric and suggest that, if the presence of black jurors sends a political message, it is right that these jurors use their power to control or negate the meaning of that message.
As a result of the ugly history of discrimination against African-Americans in the criminal justice system, 9 7 the Supreme Court has had numerous opportunities to consider the significance of black jurors.' 9 8 In so doing, the [Vol. 105: 677
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Court has suggested that these jurors perform a symbolic function, especially when they sit on cases involving African-American defendants, 99 and the Court has typically made these suggestions in the form of rhetoric about the social harm caused by the exclusion of blacks from jury service.
2 0 I will refer to this role of black jurors as the "legitimization function."
The legitimization function stems from every jury's political function of providing American citizens with "the security ... that they, as jurors actual or possible, being part of the judicial system of the country can prevent its arbitrary use or abuse. ' 20 ' In addition to, and perhaps more important than, seeking the truth, the purpose of the jury system is "to impress upon the criminal defendant and the community as a whole that a verdict of conviction or acquittal is given in accordance with the law by persons who are fair." 202 This purpose is consistent with the original purpose of the constitutional right to a jury trial, which was "to prevent oppression by the Government., 2 03
When blacks are excluded from juries, beyond any harm done to the juror who suffers the discrimination or to the defendant, the social injury of the exclusion is that it "undermine[s] ... public confidence-as well [it] should.,, 2 ' Because the United States is both a democracy and a pluralist society, it is important that diverse groups appear to have a voice in the laws that govern them. Allowing black people to serve on juries strengthens "public respect for our criminal justice system and the rule of law. The Supreme Court has found that the legitimization function is particularly valuable in cases involving "race-related" crimes.
20 6 According to the Court, in these cases, "emotions in the affected community [are] inevitably ... heated and volatile., 2 07 The potential presence of black people on the jury in a "race-related" case calms the natives, which is especially important in this type of case because "[p]ublic confidence in the integrity of the criminal justice system is essential for preserving community peace. ' 203 The very fact that a black person can be on a jury is evidence that the criminal justice system is one in which black people should have confidence, and one that they should respect.
But what of the black juror who endorses racial critiques of American criminal justice? Such a person holds no "confidence in the integrity of the criminal justice system." If she is cognizant of the implicit message that the Supreme Court believes her presence sends, she might not want her presence to be the vehicle for that message. Let us assume that there is a black defendant who, the evidence suggests, is guilty of the crime with which he has been charged, and a black juror who thinks that there are too many black men in prison. The black juror has two choices: She can vote for conviction, thus sending another black man to prison and implicitly allowing her presence to support public confidence in the system that puts him there, or she can vote "not guilty," thereby acquitting the defendant, or at least causing a mistrial. In choosing the latter, the juror makes a decision not to be a passive symbol of support for a system for which she has no respect. Rather than signaling her displeasure with the system by breaching "community peace," the black juror invokes the political nature of her role in the criminal justice system and votes "no." In a sense, the black juror engages in an act of civil disobedience, except that her choice is better than civil disobedience because it is lawful. 9 Is the black juror's race-conscious act moral? Absolutely. It would be farcical for her to be the sole color-blind actor in the criminal process, especially when it is her blackness that advertises the system's fairness. At this point, every African-American should ask herself whether the operation of the criminal law in the United States advances the interests of black people. If it does not, the doctrine of jury nullification affords AfricanAmerican jurors the opportunity to control the authority of the law over some African-American criminal defendants. In essence, black people can "opt out" of American criminal law.
How far should they go? Completely to anarchy? Or is there some place between here and there, safer than both? The next part describes such a place, and how to get there. 209 . I do not mean to imply that civil disobedience is "wrong" in some sense because it is illegal; indeed, its criminality is one of its advantages, because the willingness of those practicing civil disobedience to break a law and endure the consequences emphasizes the immorality of that law. I find it troubling, however, that the power of white supremacy was such that, in order to end governmentsponsored segregation in the South, so many people-black and white-had to go to jail.
210. Although the legitimization function may be an inevitable consequence of black presence on juries, my response is not that blacks should refuse to participate in juries, which would, for obvious reasons, be counterproductive. I argue, instead, that the function provides additional moral justification for nullification by black jurors: It is appropriate for blacks to control the meaning of the symbolism their presence creates.
I. A PROPOSAL FOR RACIALLY BASED JURY NULLIFICATION
To allow African-American jurors to exercise their responsibility in a principled way, I make the following proposal: African-American jurors should approach their work cognizant of its political nature and their prerogative to exercise their power in the best interests of the black community. In every case, the juror should be guided by her view of what is "just." For the reasons stated in the preceding parts of this Essay, I have more faith in the average black juror's idea of justice than I do in the idea that is embodied in the "rule of law."
A. A Framework for Criminal Justice in the Black Community
In cases involving violent malum in se crimes like murder, rape, and assault, jurors should consider the case strictly on the evidence presented, and, if they have no reasonable doubt that the defendant is guilty, they should convict. For nonviolent malum in se crimes such as theft or perjury, nullification is an option that the juror should consider, although there should be no presumption in favor of it. A juror might vote for acquittal, for example, when a poor woman steals from Tiffany's, but not when the same woman steals from her next-door neighbor. Finally, in cases involving nonviolent, malum prohibitum offenses, including "victimless" crimes like narcotics offenses, there should be a presumption in favor of nullification. " This approach seeks to incorporate the most persuasive arguments of both the racial critics and the law enforcement enthusiasts. If my model is faithfully executed, the result would be that fewer black people would go to prison; to that extent, the proposal ameliorates one of the most severe consequences of Barnett defines victimless conduct "in terms of the 'harm principle': people should have the freedom to act so long as they do not harm others. Given the inherent subjectivity of 'harm,' however, the concept of victimless conduct cannot be taken to mean conduct with no adverse effects on others." Id. at 2621. While some of the victimless criminal conduct my proposal tolerates may have an adverse effect on others, the criminal law is not the correct way, or even an effective way, to address that adverse effect.
Perhaps my argument can be appreciated more clearly in a context outside of the heated rhetoric surrounding illegal drugs. I am acutely aware, for example, of the social cost of the "victimless" conduct of cigarette smoking, including the physical injury that second-hand tobacco smoke causes many innocent victims. See Lidia Wasowicz, Second-hand Smoke Can Kill Infants, UPI, Mar. 7, 1995, available in LEXIS, News Library, UPI File. Nonetheless, it would be misguided public policy to lock up cigarette smokers; I prefer the policies of health care for curing smokers of their self-destructive conduct and education for informing people of the danger that tobacco smoke poses. While incarceration might be a stronger deterrent to tobacco smoking than is self-preservation (the design of health care) or social reprobation (one of the designs of public education), I believe, on libertarian and utilitarian grounds, that use of the criminal law would be unjust in this context. And since I endorse the radical racial critique, I also believe, here on moral and utilitarian grounds, that the criminal law is the wrong way to treat other "victimless" conduct by African-Americans. law enforcement in the African-American community. 212 At the same time, the proposal, by punishing violent offenses and certain others, preserves any protection against harmful conduct that the law may offer potential victims. If the experienced prosecutors at the U.S. Attorney's Office are correct, some violent offenders currently receive the benefit of jury nullification, doubtless from a misguided, if well-intentioned, attempt by racial critics to make a political point. Under my proposal, violent lawbreakers would go to prison.
In the language of criminal law, the proposal adopts utilitarian justifications for punishment: deterrence and isolation. To that extent, it accepts the law enforcement enthusiasts' faith in the possibility that law can prevent crime. The proposal does not, however, judge the lawbreakers as harshly as the enthusiasts would judge them. Rather, the proposal assumes that, regardless of the reasons for their antisocial conduct, people who are violent should be separated from the community, for the sake of the nonviolent. The proposal's justifications for the separation are that the community is protected from the offender for the duration of the sentence and that the threat of punishment may discourage future offenses and offenders. I am confident that balancing the social costs and benefits of incarceration would not lead black jurors to release violent criminals simply because of race. 1 3 While I confess agnosticism about whether the law can deter antisocial conduct, I am unwilling to experiment by abandoning any punishment premised on deterrence.
Of the remaining traditional justifications for punishment, the proposal eschews the retributive or 'just deserts" theory for two reasons. First, I am persuaded by racial and other critiques of the unfairness of punishing people for "negative" reactions to racist, oppressive conditions. In fact, I sympathize with people who react "negatively" to the countless manifestations of white supremacy that black people experience daily. While my proposal does not "excuse" all antisocial conduct, it will not punish such conduct on the premise that the intent to engage in it is "evil." The antisocial conduct is no more evil than the conditions that cause it, and, accordingly, the "just deserts" of a black offender are impossible to know. And even if just deserts were susceptible to accurate measure, I would reject the idea of punishment for retribution's sake.
My argument here is that the consequences are too severe: AfricanAmericans cannot afford to lock up other African-Americans simply on account of anger. There is too little bang for the buck. Black people have a community that needs building, and children who need rescuing, and as long as a person will not hurt anyone, the community needs him there to help. [Vol. 105: 677
Assuming that he actually will help is a gamble, but not a reckless one, for the "just" African-American community will not leave the lawbreaker be: It will, for example, encourage his education and provide his health care (including narcotics dependency treatment) and, if necessary, sue him for child support. In other words, the proposal demands of African-Americans responsible selfhelp outside of the criminal courtroom as well as inside it. 214 There is also evidence that minority groups in other societies have perceived the need for self-help to combat antisocial conduct in their communities, and have not relied upon the majority for this protection. In some Jewish communities, for example, "criminal" problems are supposed to be resolved within the community, with the guidance of a rabbi and without resort to the criminal justice system of the larger society in which the Jewish community exists. See 18.C THE TALMUD OF BABYLONIA 112 (Jacob Neusner trans., 1992) (quoting Gittin 88B: "'R. Tarfon would say, "In any case in which you find gentile law courts, even though their law is the same as Israelite law, you may not go to them, since [the Bible] says, 'These are the judgments that you shall set before them,'-before them, not before gentiles."" (citation omitted)), The final traditional justification for punishment, rehabilitation, can be dealt with summarily. If rehabilitation were a meaningful option in American criminal justice, I would not endorse nullification in any case. It would be counterproductive, for utilitarian reasons: The community is better off with the antisocial person cured than sick. Unfortunately, however, rehabilitation is no longer an objective of criminal law in the United States, 215 and prison appears to have an antirehabilitative effect. 216 For this reason, unless a juror is provided with a specific, compelling reason to believe that a conviction would result in some useful treatment for an offender, she should not use her vote to achieve this end, because almost certainly it will not occur.
B. Hypothetical Cases
How would a juror decide individual cases under my proposal? For the purposes of the following hypothesis, let us assume criminal prosecutions in state or federal court and technically guilty African-American defendants. Easy cases under my proposal include a defendant who possessed crack cocaine, and a defendant who killed another person. The former should be acquitted, and the latter should go to prison.
The crack cocaine case is simple: Because the crime is victimless, the proposal presumes nullification. According to racial critiques, acquittal is just, due in part to the longer sentences given for crack offenses than for powder cocaine offenses.
2 17 This case should be particularly compelling to the liberal racial critic, given the extreme disparity between crack and powder in both enforcement of the law and in actual sentencing. According to a recent study, African-Americans make up 13% of the nation's regular drug users, but they account for 35% of narcotics arrests, 55% of drug convictions, and 74% of those receiving prison sentences. 21 Most of the people who are arrested for crack cocaine offenses are black; most arrested for powder cocaine are white. 219 Under federal law, if someone possesses fifty grams of crack cocaine, the mandatory-minimum sentence is ten years; in order to receive the same sentence for powder cocaine, the defendant must possess 5000 grams. 22 0 Given the racial consequences of this disparity, I hope that many racial critics will nullify without hesitation in these cases.
The case of the murderer is "easy" solely for the utilitarian reasons I discussed above. Although I do not believe that prison will serve any rehabilitative function for the murderer, there is a possibility that a guilty verdict will prevent another person from becoming a victim, and the juror should err on the side of that possibility. In effect, I "write off" the black person who takes a life, not for retributive reasons, but because the black community cannot afford the risks of leaving this person in its midst. Accordingly, for the sake of potential victims (given the possibility that the criminal law deters homicide), nullification is not morally justifiable here.
Difficult hypothetical cases include the ghetto drug dealer and the thief who burglarizes the home of a rich family. Under the proposal, nullification is presumed in the first case because drug distribution is a nonviolent, malum prohibitum offense. Is nullification morally justifiable here? It depends. There is no question that encouraging people to engage in self-destructive behavior is evil; the question the juror should ask herself is whether the remedy is less evil. I suspect that the usual answer would be "yes," premised on deterrence and isolation theories of punishment. Accordingly, the drug dealer would be convicted. The answer might change, however, depending on the particular facts of the case: the type of narcotic sold, the ages of the buyers, whether the dealer "marketed" the drugs to customers or whether they sought him out, whether it is a first offense, whether there is reason to believe that the drug dealer would cease this conduct if given another chance, and whether, as in the crack case, there are racial disparities in sentencing for this kind of crime. I recognize that, in this hypothetical, nullification carries some societal risk. The risk, however, is less consequential than with violent crimes. Furthermore, the cost to the community of imprisoning all drug dealers is great. I would allow the juror in this case more discretion. The juror should also remember that many ghetto "drug" dealers are not African-American 22t and that the state does not punish these dealersinstead, it licenses them. Liquor stores are ubiquitous on the ghetto streets of America. 2 2 By almost every measure, alcoholism causes great injury to society,2 and yet the state does not use the criminal law to address this severe social problem. When the government tried to treat the problem of alcohol use with criminal law, during Prohibition, a violent "black" market formed. 2 4 Even if the juror does not believe that drug dealing is a "victimless" crime, she might question why it is that of all drug dealers, many of the black capitalists are imprisoned, and many of the non-black capitalists are legally enriched. When the juror remembers that the cost to the community of having so many young men in jail means that law enforcement also is not "victimless," the juror's calculus of justice might lead her to vote for acquittal.
As for the burglar who steals from the rich family, the case is troubling, first of all, because the conduct is so clearly "wrong." As a nonviolent nzalum in se crime, there is no presumption in favor of nullification, though it remains an option. Here, again, the facts of the case are relevant to the juror's decision of what outcome is fair. For example, if the offense was committed to support a drug habit, I think there is a moral case to be made for nullification, at least until drug rehabilitation services are available to all.
If the burglary victim is a rich white person, the hypothetical is troubling for the additional reason that it demonstrates how a black juror's sense of justice might, in some cases, lead her to treat defendants differently based on the class and race of their victims. I expect that this distinction would occur most often in property offenses because, under the proposal, no violent offenders would be excused. 2 " In an ideal world, whether the victim is rich or poor or black or white would be irrelevant to adjudication of the defendant's culpability. In the United States, my sense is that some black jurors will believe that these factors are relevant to the calculus of justice. The rationale is implicitly premised on a critique of the legitimacy of property rights in a society marked by gross economic inequities. z 6 While I endorse this critique, 225 The response of the prosecution and many commentators was that the defense, in using this evidence to impeach the witness, was "playing the race card," i.e., injecting irrelevant racial issues into the trial. See id. (quoting Marcia Clark, chief prosecutor in Simpson case, as saying that defense was 'playing the race card'); Mary McGrory, Views From the Jury Box, WASH. POST, Oct. 5, 1995, at A2 ("Playing the race card is always unconscionable, but doing it in a double murder trial is a disgrace, even if inept prosecutors have handed it to you in the person of the odious Fuhrman .... ). Many African-Americans, in contrast, may have been persuaded that either the officer's testimony itself or the fact that the prosecution sponsored the testimony of a racist witness created reasonable doubt about Simpson's guilt, even though the prosecution also presented circumstantial evidence from other sources. Therefore, the black jurors' decision to acquit would have been based on a faithful application of the law to the facts; they reasonably would have doubted the government's proof of the defendant's guilt, as incredible as that seemed to many non-blacks (although it was obviously not incredible to the two whites and one Hispanic on the jury, all of whom joined in the unanimous verdict of acquittal). See Paul Butler, O.J. Reckoning: Rage for a New Justice, WASH. POST, Oct. 8, 1995, at Cl, C2 (explaining why Simpson verdict probably was based on reasonable doubt as opposed to jury nullification).
In the recent line of cases prohibiting the consideration of race in the exercise of peremptory challenges, the Supreme Court has ignored the different ways in which black and non-black jurors might perceive evidence. I have explained that the liberal critique reflects the view that the criminal justice system is racist because many of its actors are prejudiced, see supra Subsection II.A.1; accordingly, liberal critics are more likely to find racially based reasonable doubt than others, including radical critics, who attribute racial problems in criminal justice mainly to factors other than discrimination by law enforcers.
226. This critique is evidenced, for example, in the view of some blacks that taking property that does not belong to them is a way to speak out against the status quo. See, e.g., Dwight L. Greene, Naughty by Nurture: Black Male Joyriding-Is Everything Gonna Be Alright?, 4 COLUM. J. GENDER & L. 73, 75, 84-95 (1994) (arguing that, for some young black men, stealing cars for joyrides can be form of social protest). It can also be seen in a question often asked by black people upon hearing about the all-toofamiliar scenario of a poor black person being the victim of a property crime perpetrated by another black person: "Why don't those [black perpetrators] go to [insert the name of the local rich white neighborhood] to commit those crimes? Why do they take from people who don't have anything?" That this question does not seem to be asked in the context of a violent crime (i.e., "Why didn't that black murderer kill a white I would encourage nullification here only in extreme cases (i.e., nonviolent theft from the very wealthy) and mainly for political reasons: If the rich cannot rely on criminal law for the protection of their property and the law prevents more direct self-help measures, perhaps they will focus on correcting the conditions that make others want to steal from them. This view may be naive, but arguably no more so than that of the black people who thought that if they refused to ride the bus, they could end legally enforced segregation in the South.
C. Some Political and Procedural Concerns
What if White People Start Nullifying Too?
One concern is that whites will nullify in cases of white-on-black crime. The best response to this concern is that often white people do nullify in those cases. The white jurors who acquitted the police officers who beat up Rodney King are a good example. 227 There is no reason why my proposal should cause white jurors to acquit white defendants who are guilty of violence against blacks any more frequently. My model assumes that black violence against whites would be punished by black jurors; I hope that white jurors would do the same in cases involving white defendants.
If white jurors were to begin applying my proposal to cases with white defendants, then they, like the black jurors, would be choosing to opt out of the criminal justice system. For pragmatic political purposes, that would be excellent. Attention would then be focused on alternative methods of correcting antisocial conduct much sooner than it would if only African-Americans raised the issue.
person?") strengthens my supposition that it is based on a theory of property rights as opposed to mere racial prejudice.
227. The current Solicitor General Drew Days remarked on such cases while testifying before Congress on Justice Department efforts to prosecute police brutality:
[E]ven in those cases where we had strong evidence, and where we had a right to actually obtain prosecution, we ran into jury nullification. Jurors simply would not convict police officers. And we had to deal with the fact that most of the victims of police misconduct are people who come from the wrong side of the tracks, if you will ....
[including] racial minorities. On the question of reasonable doubt in the jurors' minds, there was an important difference between the evidence in the "Rodney King" case (Why is that case known by the name of the victim? Who were the white defendants? Why don't many of us remember their names?) and the Simpson case (which I guess, to be consistent, we should call the "Ronald Goldman and Nicole Simpson" case). The evidence in the "Stacey Koon et al." case included a videotape of the crime, while the evidence in the Simpson case was entirely circumstantial and was tainted by the involvement of a racist police officer. Based on my experience as a prosecutor, I would say that the difference in the evidence in those cases was significant.
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How Do You Control Anarchy?
Why would a juror who is willing to ignore a law created through the democratic process be inclined to follow my proposal? There is no guarantee that she would. But when we consider that black jurors are already nullifying on the basis of race because they do not want to send another black man to prison, we recognize that these jurors are willing to use their power in a politically conscious manner. Many black people have concerns about their participation in the criminal justice system as jurors and might be willing to engage in some organized political conduct, not unlike the civil disobedience that African-Americans practiced in the South in the 1950s and 1960s. It appears that some black jurors now excuse some conduct-like murder-that they should not excuse. My proposal, however, provides a principled structure for the exercise of the black juror's vote. I am not encouraging anarchy. Instead, I am reminding black jurors of their privilege to serve a higher calling than law: justice. I am suggesting a framework for what justice means in the African-American community.
How Do You Implement the Proposal?
Because Sparf as well as the law of many states, prohibits jurors from being instructed about jury nullification in criminal cases, 2 28 information about this privilege would have to be communicated to black jurors before they heard such cases. In addition, jurors would need to be familiar with my proposal's framework for analyzing whether nullification is appropriate in a particular case. Disseminating this information should not be difficult. AfricanAmerican culture-through mediums such as church, music (particularly rap songs), black newspapers and magazines, literature, storytelling, film (including music videos), soapbox speeches, and convention gatherings-facilitates intraracial communication. At African-American cultural events, such as concerts or theatrical productions, the audience could be instructed on the proposal, either verbally or through the dissemination of written material; this type of political expression at a cultural event would hardly be unique-voter registration campaigns are often conducted at such events. 22 9 The proposal could be the subject of rap songs, which are already popular vehicles for racial critiques, 23 or of ministers' sermons. 23 '
One can also imagine more direct approaches. For example, advocates of this proposal 232 might stand outside a courthouse and distribute flyers explaining the proposal to prospective jurors. z 3 During deliberations, those jurors could then explain to other jurors their prerogative-their power-to decide justice rather than simply the facts. Sparf is one Supreme Court decision whose holding is rather easy to circumvent: If the defense attorneys cannot inform the people of their power, the people can inform themselves. And once informed, the people would have a formula for what justice means in the African-American community, rather than having to decide it on an ad hoc basis. 234 I hope that all African-American jurors will follow my proposal, and I am encouraged by the success of other grass-roots campaigns, like the famous Montgomery bus boycott, aimed at eliminating racial oppression. 35 232. Such advocates might include members of Families Against Mandatory Minimums (FAMM), a group founded to combat the harsh consequences of mandatory-minimum sentences for certain crimes. See Johnson, supra note 219, at 2A (describing rioting at federal prisons in response to failure of Congress to equalize sentences for powder cocaine and crack cocaine offenses, and noting position of president of FAMM that rioting was predictable based on unfairness of sentencing disparity).
233. Anti-abortion activists have used similar tactics to encourage jury nullification in trials of people who engaged in civil disobedience at abortion and family-planning clinics. In one set of cases, in San Diego, one defendant was the publisher of a local newspaper, and, as the trials began, the paper ran an advertisement informing current and potential jurors that "'You Can Legally Acquit Anti-Abortion "Trespassers" Even If They're "guilty. (1991) , quoted in ABRAMSON, supra note 121, at 57. The ad stated that the jurors would be told that they were not allowed to nullify, but that it would be 'unjust and illegal"' for the judge and prosecutor to deny them that right. Michael Granberry, Abortion Protest Juries Told to Ignore Nullification Ad, L.A. TIMES (San Diego County ed.), Jan. 27, 1990, at BI, quoted in ABRAMSON, supra note 121, at 58.
234. I am aware that, at present, my formula is simply one African-American man's view of what justice means, and I am entirely amenable to a more democratic reshaping of that idea, perhaps by some representative organization of African-Americans. I would not be troubled if my proposal were limited in some way, such as by restricting nullification to cases of drug possession, as opposed to drug distribution.
235. The Montgomery bus boycott was sparked by the arrest of Rosa Parks, who refused to give up her seat on a public bus to a white person, in violation of the Montgomery, Alabama segregation statute. The subsequent boycott of the buses caused significant hardship for its African-American participants, including the loss of employment, physical violence, and the inconvenience of having to walk to work every day for more than a year. See generally Walt Harrington, "A Person Who Wanted To Be Free" (pt. 2), WASH. POST, Oct. 8, 1995, Magazine, at Wl0, W24 (providing biographical account of Rosa Parks in context of civil rights movement).
236. Prosecutors probably would try to identify jurors likely to nullify through voir dire; if those jurors could be identified, they probably would be excused, through challenges for cause or peremptory challenges. The African-American juror facing this situation would be placed in the difficult position of having to choose between revealing her racial sympathy, and thus surrendering her power, or denying her racial sympathy, and thus committing perjury. Yet the legal and moral case for jury nullification might lead as the answer to black desperation and white supremacy, to cause retrial after retrial, until, finally, the United States "retries" its idea of justice. CONCLUSION This Essay's proposal raises other concerns, such as the problem of providing jurors with information relevant to their decision within the restrictive evidentiary confines of a trial. Some of these issues can be resolved through creative lawyeringY. Other policy questions are not as easily answered, including the issue of how long (years, decades, centuries?) black jurors would need to pursue racially based jury nullification. I think this concern is related to the issue of the appropriate time span of other raceconscious remedies, including affirmative action. Perhaps, when policymakers acknowledge that race matters in criminal justice, the criminal law can benefit from the successes and failures of race consciousness in other areas of the law. I fear, however, that this day of acknowledgement will be long in coming. Until then, I expect that many black jurors will perceive the necessity of employing the self-help measures prescribed here.
I concede that the justice my proposal achieves is rough because it is as susceptible to human foibles as the jury system. I am sufficiently optimistic to hope that my proposal will be only an intermediate plan, a stopping point between the status quo and real justice. I hope that this Essay will encourage African-Americans to use responsibly the power they already have. To get criminal justice past the middle point, I hope that the Essay will facilitate a dialogue among all Americans in which the significance of race will not be dismissed or feared, but addressed. The most dangerous "forbidden" message is that it is better to ignore the truth than to face it. the juror to believe that her perjury would be morally justifiable. As a former prosecutor, it is difficult for me to encourage any juror to violate her oath. As an African-American, however, it is also difficult for me to encourage my people to relinquish the greatest power they have against the tyranny of the majority. Ultimately, it must be an individual decision.
For me, the issue of whether a lie under oath is ever justifiable is most clear when I ponder what my reaction would be if I were being considered for a jury that had the power to sentence a defendant to death. The Supreme Court has ruled that people opposed to the death penalty may be challenged by the prosecution from sitting as jurors in capital cases. See Witherspoon v. Illinois, 391 U.S. 510 (1968) . I believe with all my heart that capital punishment is morally wrong, and I would have no compunction about lying about this belief during voir dire if my lie could prevent the government from killing a human being.
237. In the Barry case, for example, Barry and his attorney essentially put the govemment's conduct in setting up the "sting" operation on trial. See Hedges, supra note 19, at Al, B5; McGrory, supra note 19, at A2. Barry himself spoke at various rallies, condemning his trial as being dominated by racism. See
